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On February 22, 2017, the Trump administration’s 
Departments of Justice (“DOJ”) and Education (“ED”) 
rescinded the Obama Administration’s May 2016 
guidance, which advised school districts that trans-
gender students were protected under the provisions 
of Title IX. Does the rescission of this guidance, and 
other informal documents from ED that interpreted 
Title IX as applying to gender identity, effectively 
foreclose litigation on transgender students’ access to 
sex segregated facilities based on federal law or are 
there other arguments that can be made under federal 
law that would require schools to provide transgender 
students with access to sex segregated facilities?1 

This article will discuss recent case law in this area 
and attempt to provide an answer to that question. 

G.G. v. Gloucester County School Board
Any discussion of the impact of the Trump adminis-
tration’s rescission of the Obama administration’s  
May 2016 guidance will need to begin with a review 
of  G. G. v. Gloucester County School Board. 

Gavin Grimm is a female-to-male transgender high 
school student who attends Gloucester High School 
(“GHS”) in Gloucester County, Virginia. He sought 
permission from the administrators at GHS to use 
the boys’ bathrooms and in October of 2014, they 
gave him that permission. Gloucester County School 
Board (“GCSB”) subsequently adopted a formal pol-
icy that stated that transgender students could only 
use single-stall bathrooms or facilities assigned to stu-
dents that share the transgender student’s biological 
gender. Once the board approved the new policy, the 
high school’s administration refused to allow Grimm 
to continue to use the boys’ bathrooms. Grimm chal-
lenged the policy. However, the school district refused 
to make a change.2 Therefore, the American Civil 
Liberties Union of Virginia (“ACLU-VA”) filed an ad-
ministrative complaint against the school district, on 

Grimm’s behalf, with the United States Department  
of Justice (“DOJ”).3 

In June of 2015, the ACLU-VA filed suit on behalf 
of Grimm in federal district court.4 The legal com-
plaint made claims under Title IX and the Fourteenth 
Amendment’s Equal Protection Clause.5 The DOJ filed 
a statement of interest in support of Grimm’s lawsuit 
not too long after the ACLU-VA filed the lawsuit, 
arguing that GCSB’s policy violated Title IX because 
it discriminated on the basis of sex, which it asserted 
includes gender identity.6 

Later in the month of June of 2015, the U.S. district 
court judge who was presiding over the case dis-
missed Grimm’s Title IX claims against GCSB on 
the ground that federal law allows schools to have 
separate restrooms based on sex.7  Although the 
court dismissed the Title IX claim, the judge left the 
Fourteenth Amendment claim intact. In September of 
2015, the district court issued a memorandum opin-
ion that addressed the dismissal of the Title IX claim 
and denied the student’s motion for a preliminary 
injunction, which would have allowed him to use the 
boys’ restrooms during the pendency of the action.

Grimm appealed to the U.S. Court of Appeals for the 
Fourth Circuit seeking to reverse the district court’s 
denial of the motion for preliminary injunction. In 
April of 2016, a Fourth Circuit panel held that the dis-
trict court erred in denying his motion for injunctive 
relief because it should have given Auer deference to 
an unpublished agency letter from ED that stated that 
Title IX and its implementing regulation, 34 C.F.R.  
§ 106.33., apply to transgender persons.8 

In making its decision, the Fourth Circuit reviewed 
Title IX and its accompanying regulation and deter-
mined that the section of Title IX that allows schools 
to provide segregated bathroom facilities based on sex 
is “silent as to how a school should determine wheth-
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er a transgender individual is a male or female, for the 
purpose of access to sex-segregated restrooms.”9 The 
panel’s majority determined that since it is silent, “the 
regulation is susceptible to more than one plausible 
reading because it permits both the Board’s reading—
determining maleness or femaleness with reference 
exclusively to genitalia—and [ED’s] interpretation—
determining maleness or femaleness with reference to 
gender identity,” it is ambiguous.10 

The panel reasoned that since the regulation is ambig-
uous as applied to transgender students, “[ED’s] inter-
pretation was entitled to Auer deference unless GCSB 
could demonstrate that the interpretation is plainly 
erroneous or inconsistent with the regulation or stat-
ute.”11 Since GCSB had not established to the panel’s 
satisfaction that ED’s interpretation of Title IX and 
its implementing regulation was plainly erroneous or 
inconsistent with the regulation or statute, it vacated 
the district court’s order and remanded the case to the 
lower court “for consideration of G.G.’s evidence in 
light of the evidentiary standards set forth herein.”12 
The district court subsequently followed the order 
of the Fourth Circuit and in June of 2016, issued an 
order granting a preliminary injunction to Grimm. 

In July of 2016, GCSB appealed the district court’s 
order to the Fourth Circuit and requested a stay of the 
mandate.13 The Fourth Circuit denied the appeal and 
request for a stay. In August of 2016, the U.S. Supreme 
Court granted GCSB’s petition to stay enforcement of 
the preliminary injunction.14 Later that month, GCSB 
filed a petition for certiorari with the U.S. Supreme 
Court asking it to review the Fourth Circuit panel’s 
April 2016 decision.15

In October of 2016, the Supreme Court granted 
GCSB’s request for review of the Fourth Circuit’s deci-
sion.16 However, the Court limited the scope of review 
to two questions: (1) If Auer is retained, should 
deference extend to an unpublished agency letter that, 
among other things, does not carry the force of law 
and was adopted in the context of the very dispute in 
which deference is sought; and (2) With or without 
deference to the agency, should the Department’s spe-
cific interpretation of Title IX and 34 C.F.R. § 106.33 
be given effect? 

On February 3, 2017, the United States Supreme 
Court set oral argument in the case for March 28, 

2017. However, since DOJ and ED formally rescinded 
their earlier interpretation of Title IX on February 
22nd, the Supreme Court vacated the Fourth Circuit’s 
order and remanded the case with the instruction that 
the Circuit court give further consideration to the 
case in light of the Trump administration’s rescission 
of the May 2016 guidance.17 

The Fourth Circuit subsequently dissolved the motion 
for preliminary injunction that had been granted in fa-
vor of Gavin Grimm. Since the Trump administration 
rescinded the May 2016 guidance and the agency letter 
upon which the Fourth Circuit based its decision, it is 
hard to predict the future of Grimm’s Title IX claim. 
However, Grimm’s Fourteenth Amendment claim is 
still intact. Therefore, it is possible for a court to rule in 
favor of Grimm on the basis of that claim. 

Other Federal Court Litigation Involving the 
Accommodation of Transgender Students 
While we are waiting to see how the courts will resolve 
the Grimm case there are a few cases in other states, 
which involve the issue of restroom and locker room ac-
commodations for transgender students, working their 
way through the federal court system. In each of these 
cases a federal district or circuit court has addressed the 
issue on a motion for preliminary injunction. 

In September of 2016, A U.S. District Court for the 
Eastern District of Wisconsin granted transgender stu-
dent Ash Whitaker’s motion for a preliminary injunc-
tion, which allows him access to the boys’ restrooms 
at school during the pendency of his case.18 The court 
relied on the now rescinded Title IX guidance, as 
well as Whitaker’s equal protection claim, in granting 
the motion.19 On May 30, 2017, the Seventh Circuit 
Court of Appeals issued a ruling upholding the district 
court’s grant of injunctive relief to Whitaker.20

In October of 2016, a U.S. District Court for the 
Northern District of Illinois federal magistrate judge 
issued a report and recommendation that the district 
court should deny a motion for preliminary injunc-
tion, which would have enjoined school officials from 
enforcing their policy of allowing transgender stu-
dents access to sex-segregated locker room facilities 
on the basis of gender identity.21 To date, the district 
court judge has not ruled on the magistrate’s report 
and recommendation. This magistrate, like the federal 
district judge in Wisconsin, also relied primarily on 
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the Obama era joint federal Title IX guidance in in-
terpreting Title IX as applying to gender identity.22

In December of 2016, a U.S. Court of Appeals for the 
Sixth Circuit three-judge panel, in a 2-1 split, issued a 
per curiam opinion denying an Ohio school district’s 
motion to stay a preliminary injunction ordering 
the school district to allow a transgender student to 
use the girls’ restroom at school based on the stu-
dent’s gender identity.23 The majority concluded that 
the school district had failed to carry its burden of 
showing a likelihood of success on the merits and that 
it had failed to show that it would suffer irreparable 
harm if the court refused to issue the stay.24 Again the 
legal rationale supporting the injunction was based 
on the Obama administration’s May 2016 guidance, 
interpreting Title IX as applying to gender identity.25

Finally, in February of 2017, shortly after the ED/
DOJ 2016 joint guidance had been rescinded, a U.S. 
District Court for the Western District of Pennsyl-
vania granted three transgender students’ motion 
for a preliminary injunction barring Pine-Richland 
School District from enforcing its policy, known as 
Resolution 2, which limits the students to using either 
single-user bathrooms or bathrooms that corre-
spond with their gender at birth.26 The court granted 
their motion, in part, on the ground that there was a 
likelihood of success on the merits of their Fourteenth 
Amendment Equal Protection Clause claim.27 How-
ever, it denied their motion, in part, on the Title IX 
claim. It concluded that plaintiffs had failed to show 
a likelihood of success on the merits of that claim.28 
Because of the court’s ruling, the students can con-
tinue to use restroom facilities on the basis of gender 
identity in the same way that they were able to prior 
to the implementation of Resolution 2.29 

Conclusion
The judges in the Grimm case and a few of the oth-
er cases that are pending in various federal courts 
throughout the country seem to have relied heavily 
upon ED’s interpretation of Title IX in determining 
that the students before those courts were entitled to 
injunctive relief that would allow them to use the re-
stroom accommodations that are consistent with their 
gender identities while their cases are pending in the 
courts. Since the Trump administration has rescinded 
the May 2016 guidance that interpreted Title IX as ap-
plying to transgender students, it is not now clear how 
these courts will rule on the issue as the cases proceed. 
For now, we know that there are no final decisions 
from the circuit courts of appeal or the United States 
Supreme Court that clearly require school districts to 
allow transgender students to use bathrooms consistent 
with the gender with which they identify. 

It is also important to recognize that many of these 
lawsuits contain claims alleging that the school dis-
tricts have violated the equal protection rights of the 
transgender students by failing to accommodate them. 
It will be interesting to see how the courts rule on the 
equal protection claims. To date, however, there have 
been no final circuit court or United States Supreme 
Court decisions that indicate that the equal protection 
clause requires school districts to accommodate trans-
gender students by allowing them to use the facilities 
that are consistent with their gender identities. 

As things presently stand, there is no “federal” law that 
addresses the accommodation of transgender students. 
Therefore, school districts that are looking for guidance 
with regard to accommodating transgender students 
will be required to look to state law, local law or board 
policy until the circuit courts or the U. S. Supreme 
Court have issued final rulings that address the issue. 
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